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P R O C E E D I N G S
MADAM PRESIDENT:

Good morning to all.  The Court is in session.  

The appearances are the same as before?  

MR. BABAJIDE: 

Yes, My Lord. 

MADAM PRESIDENT:

Okay.  

And the Defence, it's the same?  

MR. GUMPERT:

Yes, I believe so. 

MADAM PRESIDENT:

Okay.

Good morning, Dr. Nowrojee.  How are you today?

THE WITNESS:

Surviving still. 

MADAM PRESIDENT:

You are wearing a nice dress today.  

THE WITNESS:

Thank you. 

MADAM PRESIDENT:

Mr. Moran ‑‑ 

MR. MORAN: 

Good morning, Judge.  I am wearing the same dress I always wear. 

MADAM PRESIDENT:

Mr. Moran ‑‑ 

MR. MORAN: 

Yes, Your Honour. 

MADAM PRESIDENT:

Don't forget your promise.  It's coffee time. 

MR. MORAN:

I know, Your Honour, I said that if it wishes.  If it's one o'clock and you say lunch time, I will stop in the middle of the sentence, but I would try by coffee time.  

MADAM PRESIDENT:

Okay. 

MR. MORAN: 

Fair enough? 

MADAM PRESIDENT:

Thank you.  Yes.  

MR. MORAN: 

Okay. May it please the Court.  

CROSS‑EXAMINATION 

BY MR. MORAN:

Q.
Good morning, Professor.  

A.
Good morning. 

Q.
Let's continue on our earlier -- that I was ‑‑ it will be different from what we talked about yesterday.  

Mr. Babajide asked you what your expertise is, and my notes say that you say you are a human rights investigator who works in Africa, and much of your work has been directed at violations directed against  -- at women.  Is that a fair assessment of what you say you are? 

A.
That's correct. 

Q.
Are there any professional organisations for people with your expertise? 

A.
Not that I know of. 

Q.
Are there any standards? 

THE ENGLISH INTERPRETER:

Let's not forget the pause between question and answer.  Thank you.  Sorry.  

BY MR. MORAN:

Q.
Are there any standards, public standards for investigations of the type that you conduct? 

A.
No, each organisation has its own standards.  There is no sort of standardised organisation like, for instance, a law society or a Bar association, where human rights workers take a certificate. 

Q.
So ‑‑ so, basically, there is only standard training programmes? 

A.
There are training programmes, but there are no standard training programmes that each human rights investigator must take in order to qualify, for example. 

Q.
And ‑‑ so, basically, a human rights investigator who works in Africa, whose ‑‑ much of whose work is directed at violence, directed at women doesn't have to meet any standards or quality, specific techniques to call themselves that; is that correct? 

A.
There is no global standard or national standard.  However, for example, depending on which organisation you worked for, there will be standards within that.  And there are certain accepted practices in terms of methodology. 

Q.
Where would I find those? 

A.
There are a number of courses that are offered.  There are a number of training manuals, for example, that have been produced in terms of doing trainings.  And, in fact, you can attend ‑‑ you can attend either certificate or degree programmes or even just organisational trainings, for example, I have been a trainer for a number of international humanitarian organisations in terms of giving them training on human rights investigations. 

Q.
But the standards are ‑‑ whatever, of each organisation sets the standards are; is that a fair assessment? 

A.
That is a fair assessment.  Different organisations will have different standards for their staff in terms of what work will be produced.  And there is no single vetting body globally. 

Q.
Or even regionally? 

A.
That's correct. 

Q.
So, let me give you a ‑‑ for example, of what I am dealing here.  In our country, if someone is going to become a special agent for the Federal Bureau of Investigations and being an investigator, they have to go to an academy and pass certain courses, don't they? 

A.
I have no idea, but I would ‑‑ let's, for the sake of assumption, let's say, yes. 

Q.
And there are certain standardised things that these investigators do in investigations? 

A.
I would assume so. 

Q.
But that doesn't apply to human rights investigators? 

A.
In the same way that it would not apply to other investigators who do not work for the Federal government. 

Q.
How about Scotland Yard?  You think that detective sergeants for New Scotland Yard have to pass some kind of training standards?  

A.
I assume they do. 

Q.
Because they are professional investigators? 

A.
And similarly, in the Non‑Governmental community, just as Scotland Yard has its standards, the Non‑Governmental Organisations have their standards as well. 

Q.
Let's talk about that for just a second, and let's talk about an agency that you ‑‑ a NGO that you worked for one time for a short time, Amnesty International, okay.  Now, I think we can agree that 

Amnesty International when it issues a report does two things:  One, it reports facts and two, it gives its view of those facts; is that a fair assessment? 

A.
That is a fair assessment. 

Q.
Now, without going into the advocacy purportion of an Amnesty International report, in your ‑‑ based on your training and experience, when Amnesty International issues a report and sets out facts, is it careful about the truth of those facts? 

A.
I would assume, yes, that within each organisation, there would be certain vetting procedures to ensure both in terms of hiring of staff and also in terms of editing of reports. 

Q.
If Amnesty International ‑‑ I am picking on them for a reason, and you have some experience with them ‑‑ if they say a certain person was treated in a certain way while he was in custody, would they be careful about whether those facts were true and correct? 

A.
Yes, they would be careful.  One doesn't assume that one ‑‑ you know, when one looks at an 

Amnesty International report, one would assume that any errors that would be made would have been made without malice or in order to put out fraudulent information. 

Q.
And what kind of sources do they use, if you know? 

A.
Again, like any other investigator of fact, they will go to interview the victims of human rights abuses.  They would look at secondary sources; they will interview a wide range of people who have knowledge on the issue. 

Q.
Possibly if ‑‑ since they focus a lot on individuals, they might talk to the individuals' family? 

A.
That's correct. 

Q.
Are you familiar with the group called the “International Crisis Group”?  If you are, you are.  If you are not ‑‑  

A.
I am. 

Q.
How would they, on their facts ‑‑ again, not the ‑‑ not the opinion, just the facts? 

A.
In my opinion, if I pick up an International Crisis Group report, I usually weigh it quite heavily in what they are saying.  In terms of recommendations, I actually often have disagreements in terms of their recommendations, but in terms of content of information, I find them a respective organisation. 

Q.
And if International Crisis Group and Amnesty International report the same sort of facts, are those facts likely to be correct?  

A.
One would assume so.  But, again, it would depend on their sources.  But another point I just like to make, you realise that International Crisis Group is not a human rights organisation. 

Q.
I understand that.  Let's talk about your report for a minute, and I'm ‑‑ I'm relying on my notes.  Okay, this is just notes.  It's not a transcript; it's just my handwritten notes.  So, if I am a little bit off on what you said, I apologise; we'll get it straight, okay.  I found somewhere in my notes, of course, I can't find it instantly, that you said about your book that it was advocacy; is that a fair assessment? 

A.
To clarify what the report is, is a description of our findings.  And every report will then be used for advocacy purposes in terms of bringing this attention ‑‑ bringing this information to the attention of policy makers. 

Q.
Now, again, I want to draw a distinction, the same one that everybody else had been drawing, between the book you wrote in '96, and the report that you prepared for this Tribunal.  Okay, when you say "report", did you mean the report you prepared for this Tribunal or the book? 

A.
I'm sorry, I meant the book. 

Q.
I know you did, but I just want to make the record clear.  And, in fact, your report is essentially a synopsis of that book, isn't it? 

A.
That's correct. 

Q.
Since you completed the book in 1996, have you done any further research either ‑‑ which formed the basis of your report? 

A.
In 2003, I spent some time in Rwanda interviewing rape victims about their views on international justice.  And, in the course of those conversations, obviously they recounted to me some of their experiences in terms of sexual violence against them.  And those would have been the only further interviews that I had.  And then, I've also read subsequent reports that have come out, looking at the situation for the rape victims in Rwanda. 

Q.
Now, you will agree with me, wouldn't you, that a human rights organisation, be it Human Rights Watch, Amnesty International, any of them, that one of the important things is, in their reports ‑‑ and one of the important things that experts, when they are testifying, is that, especially the reports, be fair and unbiased? 

A.
That's correct. 

Q.
And that they be ‑‑ their report, not obviously report, every piece of information you have, that you fully and accurately present the picture? 

A.
That's correct. 

Q.
Let me give you an example.   In Dr. Des Forges's book, the vast majority of it talks about things that occurred on the government side of the conflict, isn't that correct? 

A.
Dr. Des Forges had written quite a bit on the Rwandan situation, both prior to 1994 and subsequent.  So, I'm not sure which publication you are referring to. 

Q.
Her book, Leave None to tell the ‑‑ 

A.
Or Leave the big book, yes.  

Q.
The big book.  And I'm sure that someone has got ‑‑ I'm sure that someone has one around here, we can give it to you, if you need it.  I forget to bring my copy today. But you would agree with me, wouldn't you, that most of the book involved events on the govern ‑‑ occurring on the government side? 

A.
I would agree with you. 

Q.
But that also, there was a fairly substantial chapter at the end involving recounting events on the RPF side? 

A.
Yes. 

Q.
And, in fact, that this chapter, she has talked about some information not being available for various reasons, and here is the best information we have? 

A.
I don't recall that, but if you say so, I am willing to accept that. 

Q.
Because doing that kind of thing would make the report ‑‑ make a report fair and unbiased; is that correct? 

A.
I would say not necessarily.  In the course of doing my work on any given situation, often times you pick an area and you look at it, and that doesn't mean you are covering the whole conflict or a whole issue, et cetera.  You take a slice of it, and you cover that.  And so, for example, in the course of the Liberian civil war when I was covering that, there were certain times when we put out a report that looked only at violations by the Liberian Peace Council, for example, or violations by the National Patriotic Front of Liberia, because that was the nature of the information we had received.  It didn't mean that when we went ‑‑ that when we go into a place, one must cover the entire nation or all aspects of an issue.  That doesn't mean one is unbiased.  It means that the report is not a complete overview of every single event that has happened in the nation, but I don't think it points to bias. 

Q.
Well, let's try this, okay.  You testified, I think three or four times during your testimony, that it was important to recount and record incidents of rape against Hutu women; isn't that right? 

A.
That's right. 

Q.
And, in fact, in your book, there are four accounts of the rapes of Hutu women, isn't that right?  That's right? 

A.
I haven't counted them, but if you've counted them, I would take your word. 

Q.
And as I recall, don't take my word on this, but would you quibble with me, that two of those women were mistaken for Tutsis, one was married to a Tutsi, and the last one was accused of harbouring Tutsis? 

A.
In fact, what I have stated even before is that, there were rapes of Hutu women.  And, in a large part, it was either Hutu women who were married to Tutsi men or who were seen to be political moderates, or in some cases, there were rapes of Hutu women regardless of their ethnicity, just on the basis of their gender. 

Q.
And the last group, that was because law and order was breaking down and it was just a crime.  

A.
Yes, those were opportunistic rapes that did not have, 
for instance, an ethnic component to them. 

Q.
Solely because the society was breaking down and controls were breaking down, and it was ‑‑ people have the opportunity to commit this terrible crime with some impunity? 

A.
I don't think it's an issue of ‑‑ of social order breaking down, but that there weren't mechanisms in place that were being used to either prevent this sort of action or take steps to hold those people accountable who were committing those rapes. 

Q.
Well ‑‑ now, Professor, I think we can all agree in the period from April to July, April the 6th to little July of 1994, the government of Rwanda was not only engaged in a war, but it was losing one, wasn't it? 

A.
Yes. 

Q.
And you don't have to be a great historian to understand that when countries start losing wars the governmental authority starts to break down, doesn't it? 

A.
You know, I'm not so certain that such a given -- but there are instances where that has happened, but there are wars that have been fought where ‑‑ where governments have retained control over their troops even as they are losing. 

JUDGE SHORT: 

Dr. Nowrojee, when you say that you accept that the government was waging a war and the government was losing the war, can you state at what stage, at what time the government started losing that war, do you know?  

THE WITNESS:

I don't know the exact date on that, but the eventual takeover by the RPF forces of Kigali and the fall of that government is what I'm referring to.  But in terms of detailing exactly how and when, I have no ‑‑ I'm not ‑‑ I am not on solid ground in terms of knowing dates. 

BY MR. MORAN:

Q.
To follow up a bit on Judge Short's question, do you know, for instance, that on April the 12th, the cabinet abandoned Kigali and moved to Gitarama?  If you do, you do, if you don't, you don't.  

A.
I'm waiting for the pause.  That's all.  So, when I ‑‑ when I don't speak immediately, it's not that I don't have an answer.  I am just waiting for the pause.  

Q.
Okay.

A.
No, I don't ‑‑ I haven't followed the details in terms of dates of how the war was fought. 

Q.
And no one is asking it to you, and no one ‑‑ but you haven't said that you are expert on the history of the war. No one is asking you to be that.  But you would agree with me, wouldn't you, that when a government abandoned its capital because the capital is under attack, at a minimum, things are not going well in the war? 

A.
And it's a bit too generalised of a statement, and I can give you a counter statement from Liberia that gives another example, but I feel that we have ‑‑ I'm not sure whether that's useful, but, I, for example, in the Liberian situation when the war started again, the second time, the government regrouped to a place called Mbanga.  It wasn't that it was losing the war; it was where it had greater political support. And so, it regrouped there, but at that point in time, it wasn't losing.  So, I think it's a bit of a generalisation to characterise moving the seat of government to a certain place.  There could be a number of factors that influenced that. 

Q.
Okay.  Let's move on to something a little different.  You testified ‑‑ I am looking for my notes and exactly what you said ‑‑ but basically my notes say that you heard about rapes being committed by the RPA ‑‑ RPF.  It was much smaller in number and you were only unable to locate any victims.  Is that a fair Readers' Digest version of your testimony? 

A.
That is a fair assessment. 

Q.
Now, ma'am, if it's important those rapes ‑‑ that what you heard was that rapes mainly of Hutu women, Tutsi women or just women in general? 

A.
Women in general without regard ‑‑ without reference to ethnicity. 

Q.
Now, since it's important to document these kinds of things, you said that, at least, as it applied to Hutu women, couldn't you, at least ‑‑ wouldn't it have been good, wouldn't it have been fair, wouldn't it have been objective to, at least, put a paragraph in your book saying that there were reports of rapes by the RPF, the RPA, but you were unable to locate any victims instead of just solely focusing on one side? 

A.
Not necessarily.  And there have been countless human rights reports issued that look at one specific issue or violations by one side.  Again, it doesn't negate the validity of what has happened.  And, in terms of ‑‑ I mean, you know, in terms of any conflict that one looks, one tries to obtain information.  There is a footnote in there that notes that we did ask and that they won't ‑‑ there weren't forthcoming in terms of being widely reported.  In terms of when we got to Rwanda, the overwhelming evidence that was coming forward were the types of rapes documented in this report which we documented.  And, again, taking one part of a conflict and documenting it doesn't necessarily mean that something is a biased report.  It’s the report that takes one part of that.  

Second of all, I think you have also to remember that this report, I am the sole author ‑‑ I am the sole person in terms of working in terms of this ‑‑ in terms of the Rwanda work of Human Rights Watch, this is my sole contribution.  But in terms of the organisation, Human Rights Watch, our organisation has documented very widely violations before the Rwandan genocide during and since.  So you also have to look at the institution in a whole ‑‑ as a whole, in terms of ‑‑ of its work.  And this fits into other information that has been put out that does deal with these issues. 

Q.
Well, ma'am, the organisation is not testifying here today, is it, you are? 

A.
The information that I collected remains the property of the organisation that I worked for when I did this work.  My institutional affiliation in terms of coming forward to provide expertise is through that organisation. 

Q.
Ma'am ‑‑ ma'am, do you have your report in front of you, the report for the Tribunal, the one that you prepared for the Office of the Prosecutor? 

A.
I do. 

Q.
Go to the front page, the very front cover, read the title.  

A.
"Sexual violence crimes during the Rwandan genocide, expert report of Binaifer Nowrojee, 

Human Rights Watch, December 2004". 

Q.
Well, ma'am, would rapes committed by the RPA count as sexual violence during the 

Rwandan genocide? 

A.
Yes, they would, just like as the sexual violence crimes committed by the other side, are violations and abuses. 

Q.
We agree completely.  Obviously, you are more familiar with the report than I am.  Could you please tell me which paragraph talks about crimes committed by the Rwandan Patriotic Front?  I missed it.  

A.
Neither my book, nor my report details sexual violence crimes committed by the RPF.  Footnote in the book explains ‑‑ I've explained to the Bench exactly why.  That's not the case.  That does not negate the sexual violence crimes committed by the other side; those remain crimes against women directed at their sexuality.

Q.
Ma'am, no one is disagreeing with you on that.  One of the other things you said yesterday, I think, 

Mr. Gumpert, but if it wasn't Mr. Gumpert, it was Mr. Gaudreau, and I’ll run it by you, in general what you said, and I might just expand on it a little bit.  You were talking about using interpreters, and you said you had to be careful about who you use for an interpreter.  And at one point you talked about, not only they have to be the same ethnic group, Tutsis, but you drew distinction between people that you called survivors of the genocide, and I believe the phrase you used was returnees, is that? 

A.
That's correct. 

Q.
And one of the things that you said ‑‑ what I want to centre this on, is that there was some kind of unspoken feeling that the women who were the survivors, especially those held by the militia had somehow been collaborators; is that basically correct? 

A.
That is correct.  There was a sense amongst the survivors of feeling blamed or accused for having survived under the protection of the militiamen who had kept them for sexual service. 

Q.
Now, that's broader than just those rape victim survivors, isn't it?  It pretty well goes to all the survivors that there is a feeling of guilt for being a survivor?  If you know, if you don't know, you don't know, and maybe, a feeling among the returnees that they were somehow collaborators; is that true? 

A.
I can only speak to the rape victims that I interviewed who were survivors, who had been held in sexual slavery for periods of time, who actually articulated and spoke about that feeling of being ostracised, alienated from the community, and being blamed for having survived, because they were held under the protection of the militiamen.  And this is also compounded with a lot of mixed feelings because for many of these ‑‑ in many of these cases, the women who were held by these militiamen, it was the same militiamen who had murdered their family before taking them and keeping them. 

Q.
And these people to get some kind of ‑‑ for lack of a better word ‑‑ closure ‑‑ and that's not ‑‑ I'm sure that's not the right word ‑‑ about ‑‑ the feeling that there may have been collaborators, will do things to show that they were not collaborators, won't, they? 

A.
I don't understand what you mean. 

Q.
For instance, they might go to a Gacaca court and give evidence in order to show that they were not collaborators, and that's just ‑‑ that's just an example I picked out of the air.  

A.
I can tell you something and I speak probably for all women here, there is very little to be gained by coming forward and saying “You are a raped victim.”  You risk being stigmatised; you risk being ostracised by your community; you risk shame, there is very little to be gained for a woman to stand up publicly in a Gacaca session and fabricate a rape charge.  The cost of that in terms of 

re-marriageability (sic), in terms of reintegration in the community is so high, that I think it's highly unlikely that any women worldwide, I would say here, not just in Rwanda, would come forward publicly to identify herself as rape victim fraudulently.  I think those would be very much the exception rather than the rule.

Q.
Okay, let's go on with different subject.  In paragraph 26 of your report, if you want to flip to it, it's on page 10 of the report.  You say that government and military leaders did not take steps to stop the violence directed at women civilians.  

JUDGE MUTHOGA: 

Mass violence. 

MR. MORAN: 

Mass violence.  Yes, Your Honour. 

BY MR. MORAN: 

Q.
Now, when you say government there ‑‑ I think yesterday, the first thing we went over was when Americans talk about government, we talk about the grander scene, and that's what you meant by government, isn't it? 

A.
That's correct. 

MS. ST‑LAURENT: 

Madam President, I object to anything with regard to the responsibility of ministers.  And in due course, I shall give reasons for my objection. 

JUDGE SHORT: 

Madam Marcil (sic), Mr. Moran is doing his cross‑examination, you cannot object to answers given by the witness to questions being asked by Mr. Moran.  That is not only unnecessary intervention, but you know, inappropriate intervention.  You must leave Mr. Moran to conduct his cross‑examination in the manner he thinks fit. 

MS. ST‑LAURENT: 

I agree with you, but this is already been the case in other courtrooms.  This can be damaging to our client, and I must as such object only for my client. 

JUDGE MUTHOGA: 

What are you objecting to, Madam St‑Laurent?  What is it you object to?  You object to Mr. Moran referring this witness to paragraph 26?  Or you object to the witness making any responses that may support what is claimed in paragraph 26?  What is it you oppose?  What is it you object to when ‑‑ what is the remedy you want of this Court?  Is it to tell Mr. Moran, "Don't ask this witness about paragraph 26"?  Or to tell the witness, "Don't say anything to substantiate what you have written in paragraph 26?  What do you want us to do?  

MS. ST‑LAURENT: 

As I do not wish to disturb my learned colleague's cross‑examination, I am simply objecting to the fact that all of the answers that are given by the witness with regard to criminal responsibility of ministers, I shall plead ‑‑ make my arguments with regard to those issues at the end.  

Judge Muthoga, you weren't here during the first day.  We spoke about ministerial responsibility, and I made objections to that.  As such, I will leave my learned colleague to conduct his cross‑examination.  The witness can respond, but I so want the Court to note that my objection was made early, so that I can make my submissions at the end, because I will not have any other objections during the course of his cross‑examination, but I simply wanted the Court to take note of my objection now. 

MADAM PRESIDENT:

Madam St‑Laurent, you have registered this objection so many times, and we have noted it.  

Mr. Moran, please go on. 

MS. ST‑LAURENT: 

Very well.  

BY MR. MORAN:

Q.
Ma'am, as part of your investigation, what documents of ‑‑ 

MR. BABAJIDE: 

Excuse me, My Lords.  I think Madam St‑Laurent intervened while the witness was in full flow.  She truncated an answer, and I think it's important we pick it up from where we left off. 

JUDGE SHORT: 

I think Mr. Moran had asked what the witness meant by government; is that not so? 

MR. MORAN: 

Yes, Your Honour, and I believe the answer was, we talked yesterday about government in the American sense, and she said that was what it meant. 

BY MR. MORAN:  

Q.
Is that correct, Professor?

MADAM PRESIDENT:

Can we ask the ‑‑  

JUDGE SHORT: 

Can you clarify what you mean by government ‑‑ 

MADAM PRESIDENT:

Or, can you repeat your last.

JUDGE SHORT: 

‑‑ in paragraph 26. 

THE WITNESS:

What I mean in terms of government, are official holders of office that are in ability to provide leadership. So, as I said, I'm not talking about all government employees at the lower level.  I am talking about people who are holders of official office in positions where they can do something. 

JUDGE SHORT: 

Up to what hierarchy, in the hierarchy of public officials, is your statement limited to a certain level of public officials?  

THE WITNESS:

I would say both national and regional. 

BY MR. MORAN:

Q.
Now, as part of your investigation, you don't know, do you, and didn't look at, did you, the ability of various public officials to exercise control over events? 

A.
I did not conduct a study looking at the ability of government officials to control events.  However, in all of the interviews that I conducted, there was no mention of efforts made to protect those women who are under attack. 

Q.
Ma'am, what, if any, documents prepared by the government of Rwanda, by government of Rwanda, I mean the government ‑‑ the interim government and its various levels, from all the way down to the commune and secteur level, what documents from the government of Rwanda did you review in making your report and doing your investigation? 

A.
I did not review documents looking at statements made by the government.  The information in paragraph 26 is gleaned from the impact on the ground in terms of what the victims experienced.  And, in fact, not only were they not protected but, in fact, the opposite when they sought refuge at places that they thought would provide them sanctuary, including at government offices, they were, in fact, at higher risk in the very, very places that should have provided them protection. 

Q.
So, for instance, if President Sindikubwabo made a speech on April the 11th, you wouldn't know what he said.  You wouldn't even know if he made a speech; would you? 

A.
That's correct.  I didn't follow speeches in detail throughout those months.  As I said, my assertion here comes from looking in terms of the impact on the ground. 

Q.
Without looking at the bigger picture, just the ‑‑ you are looking at the ‑‑ if you with a grand eye view picture of what actually happened in right here; is that correct? 

A.
That's correct.  I'm looking at the events as they unfolded in terms of the victims on the ground whom I interviewed. 

JUDGE SHORT: 

Madam Witness, assuming you had been shown statements issued by the president or maybe the prime minister, that these attacks against civilians should stop, would that have influence the conclusion you reached in paragraph 26 of your report? 

THE WITNESS:

I think not, because given the context within which such statements were being made, there were actions that were directly contradictory.  And, again, here, I am off my beat in terms of knowing exactly, because this was not ‑‑ this is not an area I researched in detail.  But I can tell you in just my own limited knowledge, that statements were made that were extremely bland, that were interpreted to actually fuel the events that occurred in terms of violence.  There were also statements made that perhaps call for no violence, but the events on the ground as they unfolded appear to belie those statements.  Now, I am ‑‑ I am not on strong ground here because I have not look at the statement, I have not studied them, et cetera, but this is my understanding.  And, again, this is, again, at 
Human Rights Watch, in terms of such an interpretation, this is the discussion, for example, I would have had with my colleague, Alison Des Forges as to what the statement ‑‑ how one would interpret such a statement. 

BY MR. MORAN:

Q.
Two other quicker areas and I think we will be done.  In your dealings with this Tribunal, would it be fair to say, in all your dealings with this Tribunal, directly and indirectly, that you are more of an advocate than a neutral and detached observer; isn't that correct, Professor?  And if you like I will give you an example.  You were one of a group of people who lobbied to get Carla Del Ponte removed as the Prosecutor of this Tribunal, weren't you?

A.
My position is directly in the book in terms of the recommendations.  "The International Criminal Tribunal must fully and fairly investigate and prosecute sexual violence, rape, sexual slavery and sexual mutilation, crimes against humanity, genocide crimes or war crimes." That's the mandate of this institution, to fully and fairly investigate and prosecute international crimes, amongst which is sexual violence.  So, I am asking in my work that the Tribunal do that.  It does not make me biased to ask the Office of the Prosecutor to uphold its mandate and to be critical of it when it does not uphold its mandate.  And, in fact, I think ‑‑ I would say, in fact, I am not a mouthpiece for the Office of the Prosecutor.  I have been willing to be critical where I feel it is not fully and fairly investigating and prosecuting these crimes.  I would think that would make me as impartial.  I am clearly not ‑‑ I am willing to criticise the Office of the Prosecutor where I feel they've fallen short.  

To my mind, it appears to me that if there is an international court, and its job is to prosecute international crimes, and one of those crimes are crimes of sexual violence, then for me to ask that this institution upholds its mandate, does not make me a biased advocate.  I am asking the institution to do what its mandate includes.  And when it fall short, I will be critical of it. 

Q.
Now, ma'am, you are acting like a lawyer.  I ask the question that, were you one of a group of people that attempted to get Carla Del Ponte removed as Prosecutor for this Tribunal?  Would you please answer that question?  

A.
Your original question had two parts to it.  So, I answered the first part.   I am a member of a women's coalition that looks at women's human rights in conflict situation.  And we have been part ‑‑ we've been an organisation that's been in existence since 1996.  We filed an amicus curia brief in the Akayesu trial; I have worked for the Prosecutor's office in Sierra Leone Special Court, assisting them with their work.  I've done training for the truth and reconciliation commissioners in Sierra Leone in terms of giving them training around international jurisprudence, on gender based crimes.  I have been an advocate to ensure that the Office of the Prosecutor doesn't overlook the crimes against women.  And when the renewal of Ms. Carla Del Ponte came up, our organisation put together information showing that one of the places where we felt she had fallen short was inadequate investigations and prosecutions of sexual violence crimes.  Again, we are asking the Office of the Prosecutor to fulfill its mandate. 

Q.
In fact, back in December 2004, did you have an interview with Hirondelle news agency here in Arusha? 

A.
I think so.  If you can quote it to me, I can tell you because I do a number of interviews. 

Q.
I will do better than that.  I will give you a copy.

A.
Thank you.

Q.
With the help of the registry.  

MADAM PRESIDENT:

Yes, Mr. Mussa. 

MR. MORAN: 

Your Honours, when you get it, I'm going to start reading on page 2 of 3 with the paragraph ‑‑ the very first paragraph that starts with the bold face "H" column. 

MADAM PRESIDENT:

There are three Hs. 

MR. MORAN: 

The very first one, Your Honour. 

MADAM PRESIDENT:

Okay. 

BY MR. MORAN:  

Q.
Did you get it in front of you, Professor? 

A.
Yes, I do. 

Q.
Okay.

A.
Thank you. 

Q.
Hirondelle, the agency is the Hirondelle, the question asked, isn't it, and they asked you the question, "You were among the" ‑‑ and I'm emphasising the word, "activist, who lobbied to have a separate Prosecutor for ICTR?  One of your arguments was that the immediate former Prosecutor, 

Carla Del Ponte has not ‑‑ was not keen on prosecuting sexual violence, has the appointment of another Prosecutor, Hassan Bubacarr Jallow improved the situation?" 


Now, Ma'am, looking at your answer, I don't see you disavowing the word "activist".  Did you or do you accept that? 

A.
You know, yesterday, there was another article where it said that Hillary Clinton came and was part of 

a sexual violence training at the ICTR.  Now, you know, clearly, this is not my voice.  In the course of an interview, this is a journalist.  My answer, I think you can take issue with.  I think it's hard for me to say that I should correct questions of a journalist or that mistakes in an article that appears should then be attributed to me.  

In my text here, I didn't characterise myself by starting my answer by saying, "as an activist", I answered the question that I was asked, but I ‑‑ I don't, as a matter of cause, spend time correcting the questions as such, in the same way that I don't take issue in terms of correcting your questions as they are directed to me, with things like take issue to in them. 

Q.
Well, ma'am, you are the only witness ‑‑ I think that appeared here and hasn't ‑‑ has been shy about correcting questions that are asked of them.  But, that being said, do you, do you disavow the phrase "activist" as it applies to you in this context? 

A.
I would.  I would.  I would say that, if anything, I see this as ‑‑ I don't see this as in terms of being an activist, to ask an institution set up by the United Nations, under the purposes and principles of the United Nations to uphold its mandate, there is nothing activist about that.  It's asking for people to do their jobs. 

Q.
Do you know whether or not this indictment in this case was pending at the time when Carla Del Ponte was the Prosecutor? 

A.
I'm assuming it was.  And I think it may even have come out during the time of Goldstone, I'm not sure.  

Q.
Ninety‑nine.  And, in fact, didn't you back in September of 2003, around September 2003, have an interview with what they call Internews with a reporter name Marie Kamonyi? 

A.
Marie Kamonyi must have interviewed me in 2003 when I was in Kigali. 

Q.
That's correct.  By the way, before we get into that, what's was the Montreal Women's Caucus? 

A.
That's the organisation I was telling you about that I am a member of, the women coalition for ‑‑ the coalition for women's rights in conflict situations.  It's exactly the ‑‑ the organisation that I mentioned before, and I talked about my activities in that organisation.  It's a group of female lawyers.

Q.
And when you were talking to Marie Kamonyi, did you say that one of the shameful things about the International Tribunal for Rwanda was its lack of regard in terms of investigating and prosecuting the widespread sexual violence that occurred, that Prosecutor Carle Del Ponte has not shown the political will necessary to prosecute these crimes, and that, as a result, investigations and prosecutions have folded under her watch and that needs to be rectified? 

A.
I don't know if I said it in those exact words, but I completely agree with that.  And, again, this is the mandate of the Office of Prosecutor.  If the Office of the Prosecutor is not doing its job in terms of fully and fairly prosecuting international crimes, I think it's ‑‑ you know, it's something that can be said. 

Q.
By the way, if you had a question about it, I will be a happy to give you a copy of the story, and it's got quotation marks around those words that I read.  It's the second page, page 207, and it's, one, two, three, four, five, sixth paragraph, and little the page is the one with quotation marks at the beginning of the paragraph.  You can just check it, make sure I was fair. 

A.
That's fine. 

Q.
Ma'am, there was a quotation from 69 Non‑Governmental Organisations calling on the Security Council to replace Carla Del Ponte as the Prosecutor of this Tribunal, weren't there, or wasn't there? I guess the quotations are singular.  

A.
At the time of the renewal, the debate for the renewal of Carla Del Ponte, there were all sorts of documents being produced by either those who sought to ‑‑ for her renewal, and those who were speaking against her renewal.  I am a member of the women coalition.  We put together a letter that documented where we felt failing were in the Office of the Prosecutor around effective investigations and prosecution of sexual violence crimes, which is part of the mandate of the Office of the Prosecutor.  There was a petition by a group, I think the Rwandan government also weighed in ‑‑ I think that there were others who were seeking to maintain Carla Del Ponte and have her renewal.  And so, there was a wider range of different voices speaking on the issue.  I spoke in terms of my area of interest, which is to ensure that the Office of the Prosecutor does not fall short in neglecting its mandate. 

Q.
How much, if any, influence work did you have to do with that petition from 60 NGOs that was presented to the Secretary General?

A.
I was not involved directly.  I was in Cambridge at the time, but my colleague from Montreal had travelled to the Security Council in New York with a women's right representative from the organisation PROFAM, and had meetings in New York at that time.  So, I wasn't personally involved in that, but the institution that ‑‑ the coalition that I worked with. 

Q.
And, in fact, for a person who is not an activist, did you give ‑‑ did you give an interview to a guy named Carvin J. Kelly (phonetics), who I think writes for a newspaper called East African back in August of 2003? 

A.
I have spoken to Carvin many times and given a number of interviews on different places in Africa.  So, if you could ‑‑ if you have the article, I would be ‑‑ 

A.
Just happy to. 

MADAM PRESIDENT:

Do you have copies?  

MR. MORAN: 

Yes, I have copies for everyone.  Now, Judge, on this one there was an error.  It's a three‑page article, page 203 was copied twice.  Page 303 was never copied.  It's the page 303 is irrelevant, and none of those are going to be introduced into evidence.  So ‑‑ 

BY MR. MORAN:

Q.
If you take a look at the second page, page 203, look at one, two, three, fourth paragraph, it start off,

"A US based human rights researcher."  No reason to read it, but would it be fair to say that the long and the short of this article as it applies to you, is that that you weren't very unhappy when the Secretary General and the Security Council decided that it might be a good idea to change the Prosecutor, because you didn't like her policies and the way she ran her office? 

A.
I think it would be fair to say that on two fronts, I thought it was a good decision, in the sense that I felt that I ‑‑ and I had been critical of the Office of the Prosecutor for not investigating and prosecuting sexual violence crimes.  And one of the reasons I felt was ‑‑ and it's stated there ‑‑ that having a single Prosecutor for both Tribunals meant that the Rwanda Tribunal, Office of the Prosecutor ended up not having the same sort of attention from the Prosecutor.  So, the short answer to your question is, yes, I believe that having a ‑‑ having a dedicated Prosecutor will assist in terms of the efficiency and the efficacy of the Tribunal's work in Arusha as opposed to having a shared Prosecutor.  In terms of the sexual violence issue which I assume will be your next question.  I hope that it makes a difference.  I think it's too early to know.

Q.
Well, ma'am, since we are ‑‑ well under the completion strategy of this Tribunal, there is not much more future to look at, but you are not an activist?  You disavow the term activist.
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THE WITNESS: 

You know at the beginning of this testimony, I was asked if people minded if I was called Dr. Nowrojee, Professor Nowrojee, Ms. Nowrojee, Madam Nowrojee, you know, there are those who call me Binaifer, those very ‑‑ I mean, there are those who call me an activist; there were those who call me an advocate, there were those who call me a human rights researcher, there are those who will call me a law professor.  Those are not terms that I attribute to myself.  Those are terms that others attribute to me.  The way I see my work is; I try as much as possible to do the best I can, in terms of the human rights work that I have done and I see my role in that, not just to document human rights crimes, but to bring them to the attention of policy makers who can make a difference.  And the terms that are attributed are not of my choice. 
BY MR. MORAN:
Q.
Okay. One last thing that to clear up something from yesterday, and I am going to shock Judge Khan and be done.  Yesterday we talked about ‑‑ you testified that you were admitted to the bar in the Commonwealth of Pennsylvania, the District of Columbia.    Do you recall that?

A.
Yes.

Q.
Now, you are not eligible for practising law in either the District of Columbia or the Commonwealth of Pennsylvania, are you? 

A.
No, and I don’t.  I have taken none-active, but I am still barred. 

Q.
I think that saying barred is unfair.  You are not barred from anything.  You are admitted to the bar.  Your licence just is not current. 

A.
That is correct; in the United States one can take active or non active status.  The fees are different accordingly, they are lesser if you take non-active.  And since I am not a litigator, and I am not practising in the US jurisdiction, I have opted for non‑active so that I can save a little bit of money.  So I will not -- unless I re‑reactivate and I change my status, I will not appear in a courtroom as a practising lawyer. 

MR. MORAN: 

Your Honour, unless it is coffee break time. 

MADAM PRESIDENT: 

Wonderful.  

JUDGE SHORT: 

What a pleasant surprise. 

MR. MORAN: 

Your Honour, the next time I run along you will remember this.  

MR. NG'ARUA: 

May I congratulate, Mr. Moran.  I owe him a cup of coffee.  I will deliver that to him. 

MR. MORAN: 

I will take it later, thank you. 

JUDGE SHORT: 

Just a cup of coffee.

MR. NG'ARUA: 

He knows what I mean by a cup of Irish coffee. 

MR. MORAN: 

Fine, as current.
MADAM PRESIDENT: 

Any re‑examination, Mr. Ng'arua - - Mr. Babajide? 

MR. BABAJIDE: 

I won't spoil the joy of the Chamber at this moment, no, it’s not nice. 

MADAM PRESIDENT: 

Thank you.

Dr. Nowrojee, we are very grateful for your evidence. 

THE WITNESS: 

I thank you and I hope I have been of assistance. 

MADAM PRESIDENT: 

You can leave the Court now with Mr. Mussa's please, assistance. 

 MS. ST‑LAURENT:  

Madam President, all our legal motions and the filing of our documents will be done later in the absence of the witness.  Is that what I understand?  Because I have motions to file and I have exhibits or material that I want to tender.  Can we do this in the absence of the witness?  Very well. 
(Witness excused)
MADAM PRESIDENT: 

Let’s then take the documents first ‑‑ one at a time.  What was the first document which was presented to the witness, Madam St‑Laurent?

 MS. ST‑LAURENT:  

We are going to take to a world report number 3 which is marked, "Préfets" and it is in French.  The document is only going to highlight the path that we used in our cross‑examination.  This document was recognised by Madam Binaifer and it's a small, short paragraph. 

MR. BABAJIDE: 

My Lords, we have no objection to this particular one. 

MADAM PRESIDENT: 

Which one? 

JUDGE SHORT: 

The one entitled "Préfets". 

MADAM PRESIDENT: 

Préfets? 

MS. ST-LAURENT: 

That is it, and I am going to tell the Court that if it concerns only the part that was used in the cross‑examination, but to be of some assistance to the Court so that they don't read extensive passages for nothing, was ‑‑ that passage was on page 4 and the third paragraph thereof. 

MADAM PRESIDENT: 

This document, we will enter the entire document?  This document is entered as Exhibit 1D ‑‑  

MR. MUSSA: 

79, 1D.79.

MADAM PRESIDENT:  

1D. 79.  It is only in French, so it will be F for French. 
(Exhibit No. 1D. 79 (F) admitted)
MADAM PRESIDENT:

What is the next document, Madam St‑Laurent?  

 MS. ST‑LAURENT:  

The second document is titled, “Amidst atrocities endured by the Rwandan women; the worse silence may be the worse crime of all.”  There is a picture on the first page and what we are proposing to tender concerns just a short passage on the way, and I will have indicated it to you. 

MADAM PRESIDENT:

Mr. Babajide, what do you say about this document?  

MR. BABAJIDE: 

We are waiting to hear the paragraph she wants to rely on and then we will take a view. 

 MS. ST‑LAURENT:  

Since the document is not numbered, we will say it is the eighth page of the document. 

MADAM PRESIDENT:

The document is not numbered. 

 MS. ST‑LAURENT:  

That is why I am saying that the portion is under the title the "Death of credibility", and it’s only that portion, "The death of credibility", and the three paragraphs following that heading and that is the only portion that I intend to refer to. 

MR. BABAJIDE: 

No objection, Madam President. 

MADAM PRESIDENT:

Okay.  This document would be Exhibit 1D. 80(E) for English. 

(Exhibit No. 1D. 80E admitted) 

 MS. ST‑LAURENT:  

Let’s recognise the document.  Now the third document. 

MADAM PRESIDENT: 

Okay.  And what is the next one, the next one? 

MS. ST‑LAURENT:

The Kangura magazine -- the Kangura newspaper, Madam President. 

MADAM PRESIDENT: 

Mr. Babajide, we are waiting for you.

MR. BABAJIDE: 

No objection, Madam.  

MADAM PRESIDENT:

Okay. This document is entered as Exhibit 1D. 81, F for French. 

(Exhibit No. 1D. 81(F) admitted) 

 MS. ST‑LAURENT:  

I said to my learned colleague made me do quite some work for lengthy hours in order to come with all the documents this morning. 

MADAM PRESIDENT:

Mr. Babajide is in a good mood today.  

MR. BABAJIDE: 

She should thank Mr. Moran. 

MS. ST‑LAURENT:

Amnesty International, obviously it is not the entire document.  We would want to tender only certain portions thereof, and I will refer you to those parts and we shouldn't be mistaken because there were two amnesty documents.  Is it written, "Report" on the document you have, on the introduction you have one of both the documents - - one of the two documents where it begins with "Introduction" and another with "Summary".  Introduction - - the one with introduction is the one I am seeking to tender and I will refer you to page 2 thereof.  Page 2, Madam President, and I use only six lines on that page 2, and that is on the second paragraph which begins with "Amnesty international" and that which ends with, "Independent Observer".  That is six lines, sir, following the paragraph that begins with “The Amnesty International”. 

JUDGE MUTHOGA: 

On what page? 

 MS. ST‑LAURENT:  

Page 2, page 2. 

MADAM PRESIDENT: 

Document bearing summary. 

MS. ST‑LAURENT: 

The document whose paragraph one begins with, “Introduction.”  And now, I am referring you to page 2 and the second paragraph of that page 2, and the paragraph begins with “Amnesty International”.  We are probably mistaken, but, well, it is the second paragraph right up to October 1990. So, it is 50 percent of the paragraph and then I will only zero in on the parts that I used during cross‑examination.  I am referring you thereto to page 4.

JUDGE MUTHOGA: 

On what page?  

 MS. ST‑LAURENT:  

Page 4. 

MADAM PRESIDENT: 

Yes, same document.  
MS. ST-LAURENT:

And I am referring you to the title, “Deliberate and arbitrary killings in north‑eastern Rwanda” only.  So it’s that title because I had supplemented the title by "The rape of women" which is in the second paragraph. 

JUDGE SHORT: 

Second paragraph of what page?

MADAM PRESIDENT:

Second paragraph of page 4.  

 MS. ST‑LAURENT:  

Give me a moment, Madam President. I talked about page 2.  I have talked about page 4.  And, now and I am referring you to page 7, and second paragraph thereof, page 7. 

MADAM PRESIDENT:

What about page 4?  

 MS. ST‑LAURENT:  

Page 4, Madam President, I am only ‑‑ the title 2.1, which talks about the deliberate and arbitrary killings in north‑eastern Rwanda ‑‑ and sorry. 

MADAM PRESIDENT:

Madam St‑Laurent, it is on page 7. 

MS. ST‑LAURENT:  

Just give me a moment so that I can put my pages in order.  Yes, there is something that is missing here because the witness went to southern Rwanda.  

THE ENGLISH INTERPRETER: 

Well, I wonder if the lady is ‑‑ if the counsel is addressing the Court or talking to herself. 

MS. ST‑LAURENT:  

Yes, it is ‑‑ it was -- rather, Madam President, I think I will start all over.  I will go over the passages I want to tender in.  It's where - - there is no problem with page 2 -- well, page 4. I didn't ask any questions in cross‑examination on that and so the next page will be page 6.  And that will concern title 2.2, page 6, “Deliberate and arbitrary killings in southern Rwanda”, first paragraph under the title 2.2.  And then, we will skip the next paragraph to move on to page 7 and take this second paragraph.  Well, I asked questions under rape and this is for the purpose of reliability of the report that was submitted by the witness, the expert witness.  So I am referring only to the portions which are used to put questions to the witness during my cross‑examination.   Is that okay?  

MADAM PRESIDENT:

Mr. Babajide. 

MR. BABAJIDE: 

All right.  We strenuously object to this document being tendered.  The first reason is that it deals with April to August 1994, and that's a period or - - is totally different from the period when the witness went to Rwanda in March‑April 1996.  So it deals with the period that is two years earlier.  That is our very first reason for the objection.

The second one, and the more important reason, is that of relevance.  If you look at the areas 
Madam St‑Laurent relied on, the second paragraph on page 2 is talking about 19th of July 1994.  And, at any rate, what is written there is not relevant to the testimony of this witness.  At best, it is talking about killings and it is talking about other atrocities but not sexual assaults.  Now that also refers to 2.1 on page 4, it is about deliberate and arbitrary killings in north‑eastern Rwanda.  It’s got nothing to do with sexual assaults?

Now, on page 7, there is a slight ‑‑ a slight allusion and I read, "She alleged that some of the women detainees were taken away by RPF soldiers and raped.  She thought they were killed afterwards.  At best, this is first-hand hearsay.  And, at any rate, the witness was not confronted with this specific allegation here.

My Lords, this document is definitely too remote and irrelevant to the testimony of this witness and we object strenuously to it being tendered at this juncture.  Thank you. 

MADAM PRESIDENT:

Yes, Madam St‑Laurent. 

 MS. ST‑LAURENT:  

Madam President, madam did acknowledge this; the author of this document was a reliable organisation, number one.  Secondly, my colleague says that Ms. Nowrojee’s document was a report from 1996 on the events that occurred in 1994.  And what I emphasise on page 2 of the introduction, it's because there is mention of depredations, not necessarily rape, but excesses, that’s taking part of it.  Let's leave the killings apart of this, deprivation and killing by the RPF was mentioned, but let us leave aside the killing.  But the depredation includes rape, and then I go straight on to in the south of Rwanda where madam understook her investigation.  There were several rapes by the RPF.  I cross‑examined madam on that topic and she confirmed that there could have been, but subsequently she acknowledged that her sources and her reading was limited at the time.  What I am telling the Court is the cross‑examination based on documents, were targeting that reliability of her report and she did not use all possible sources to prepare her report.  And throughout her report -- I do not want to contradict it entirely, but with respect to its reliability, madam says in her report that the majority of women targeted were Tutsi.  She says that on page 12 of her report that sexual violence was specifically against the Tutsi women. And 13, madam says the same thing, and then 23 of her report. Yes ‑‑

JUDGE SHORT: 

Let's take them one by one.  You say you want to enter the second paragraph of page 2. 

MS. ST‑LAURENT: 

Yes. 

JUDGE SHORT: 

Can you show us where in that paragraph there is mention of sexual violence committed by the RPF and how that affects the report of the witness?  

 MS. ST‑LAURENT:  

No, no.  Paragraph 2, that is another question, I am coming to paragraph 2. I wanted to prove I asked madam if she could undertake all possible investigations in Rwanda as much in the north as in the south, if she could move around and question whomsoever she wanted and I was telling her that it was very difficult in 1999.   I put a question to her that in 1994 it was very difficult - - it was under RPF control and madam confirmed when Counsel Gumpert was cross‑examining her that it was very difficult to be able to undertake proper investigations of massacres committed by both sides, and I put the question to Madam Binaifer with ‑‑ in respect of that, which is the second paragraph up to the words, “Independent Observer”.  I cross-examined madam on that, and as part of my colleague's cross‑examination also bore on that.  So, it also speaks to the credibility of the report if madam could not undertake all possible investigations, and counters the fact that she could not, for example, investigate Hutu women, and with this in respect of the reliability of the sources and the report.  It's an extremely restricted and limited to what I am saying to the Court.  What I am emphasising before the Court, my cross‑examination is exclusively based on this to address the liability and credibility of the report.  She was not able to undertake investigations everywhere; I am not asking the Court to admit the entire document. 

JUDGE SHORT: 

The witness admitted that she was not able to conduct investigations in all ‑‑ in every area.  She also admitted that RPF forces also committed human rights abuses and also she indicated that they were counts of rape committed by RPF forces, but they were not widely reported and she could not get access to a lot of these reports.  So that evidence, what is contained in paragraph 2, at page 2, is not different from what she admitted.  So there is absolutely no point in tendering this document if what you want to tender contradicts her report, then that is a different matter.  There is nothing here which contradicts or affects the reliability of her report.  Indeed, everything that is said here, she, more or less, admitted.  So you don't tender something just because you cross‑examined on it and the witness admitted what you said.  I think we will be more interested in areas where you can demonstrate that the questions you put to the witness indicated that her report is not objective and that therefore, we must look at these other reports, but I don't find that in paragraph 2 of page 2 of this report.  For example, paragraph 2 says that this ensured before the new government came to power on 19 July, very limited information about the abuses by the RPF could be gathered or made public by the independent observers.  She admitted this.  

However, Amnesty International received numerous reports of human rights abuses committed by the RPF in the war in Rwanda beginning October 1990. She admitted this, and there have also been reports of civilian supporters of the RPF being allowed to kill opponents.  Indeed, she admitted that because there were female soldiers within the RPF where there were these tense incidents were probably not too widespread, but where they were incidents of rape, those perpetrators were summarily executed.  So there is nothing in this paragraph which contradicts the evidence, the testimony or the report of the witness

 MS. ST‑LAURENT:  

Your Honour, Judge Short, she admitted it and it wasn't in her report when you say that it doesn't go against her report, it does affect the reliability of her report.  Madam admitted it through cross‑examination and after being shown these documents, because I adduced them as evidence and madam admitted, but nowhere is this mentioned in her report.  On the contrary, her report and the conclusions of her report were highly categorical and if madam admitted it is because we used this evidence. 

JUDGE SHORT: 

If she admitted it, it is on the record.  If she admitted, it is on the record and it's evidence.  So there is no need for you to tender what she has already admitted and it is clearly on the record. 

 MS. ST‑LAURENT:  

It is usually documents used for cross‑examination, it's much easier for the Bench when it comes to deliberate.  You can see something on the Court record mentioning Amnesty International and you will know that all the documents concerned were tendered in respect of a specific witness and it's much more practical and much ensures that no detail is missed.  We do this practically every day when we undertake cross‑examination, it is tendered and admitted that we enter the documents with respect to that witness. In the case of Madam Des Forges, I will tell you right now, we are going to have a problem because I have ‑‑  if I have 550 documents, and if we argue over every document that goes to the credibility of a report, we will never finish and the general rule is when you use a document in cross‑examination, you only say the passages used, you tender it and the Court uses only the passages cited, but if we go on like this, it is going to take three months to get through 
Madam Des Forges because it is a rule generally applied, I can understand, that my colleague can object to parts of the report on which there has been no cross‑examination. I understand, and I fully agree, and that is why I was willing to go through the exercise and with respect to each of the charges.  But if we are ‑‑ 

MADAM PRESIDENT: 

Madam St‑Laurent, may we go to another paragraph? 

MS. ST‑LAURENT: 

I did not understand what you said, Madam President. 

MADAM PRESIDENT:   

The first paragraph that you referred to is not relevant.  So it would not be entered as evidence.  So let's move on to another paragraph, paragraph 2.2, “Deliberate and arbitrary killings in southern Rwanda”.  

JUDGE SHORT: 

And there, if you could indicate where there is a discussion about sexual violence or rapes perpetrated by the RPF forces. 

MS. ST‑LAURENT:

2.2, page 6, deliberate, number 3, I had mentioned the first paragraph of 2.2 where there is mention of inhuman or degrading treatment and then I jumped to page 7, where I mentioned rape in the second paragraph, and second paragraph, “Were taken away by RPA soldiers and raped and that they were killed afterwards”. 

JUDGE SHORT: 

And did she deny that RPA soldiers did not rape women detainees? 

 MS. ST‑LAURENT:  

No, but here it is because in her report, she only mentions in her conclusions, even in her book, never are her conclusions clear and precise that it wasn't the RPF, but it was principally, mainly Tutsi women firstly, second, by Hutu militias.  And this is important because we have testimony that many of the victims of rape by the RPA were killed afterwards.  If they were, it’s certain that they were but when it’s reported by Amnesty International and we don’t mention it; there is a problem this goes to the credibility of the report. 

JUDGE SHORT: 

Madam St‑Laurent, let me also explain to you that when a document is tendered, it makes it imperative that the Bench has to read it.  So you don't just tender documents for the sake of it.  If the evidence it is contained in this document, it is already on the record, then record is sufficient, we don't have to be saddled with another document which only repeats evidence that is already on record which the witness has admitted.  It makes the work of the Bench extremely laborious. 

JUDGE MUTHOGA: 

Ms. St‑Laurent, I get a feeling that you don't fully understand or you don't understand in the same way we understand it.  A cross examiner enters documents for two or several purposes.  The first purpose is to show that the witness he has been cross‑examining has not told the truth.  That is to contradict the statement - - the information - - the evidence that witness has given which is, at variance with a document made by her, made by him by the witness or with which a witness is a familiar or which a witness is associated in some way.  

The next reason for admitting or putting documents through witnesses is to complete the record, so that the other side can be seen.  If the witness has admitted, as in the case here, that all she stated in those documents is, in fact, correct and that has gone to our records.  There is absolutely no purpose for saddling us with that document because that information is contained in the report.  It is part of what we will read, in formulating our idea on whether we ought or not ought to accept the expert advice that expert evidence given by the witness.  It can't add any value giving us a whole statement of what is already contained on the record.  It is not that we are saying to you that, that the document has no ‑‑ that the document has no relevance.  What we are saying is that there is nothing new the document is bringing to the record because what it is which has been admitted by the witness is part of the record; it has already come part of the record.  We are not contradicting her because she is saying the same thing as you, that there is additional purpose for wanting the record to come on record.  

 MR. ST‑LAURENT:  

Madam President, I am convinced that I ought to tender this document in its entirety with the next witness. What I am asking is just extracts to be taken account of.  I tender it, let's admit it with only these sections, but when the next witness comes, I am sure I will be tendering it in its entirety. 

MADAM PRESIDENT:

You can tender it at another time.  

MS. ST‑LAURENT: 

And why won't you accept it?  And it now would be much easier when I come to cross‑examining the next witness when I say, "Please look at this exhibit or exhibit so and so," because you already have it. I am warning my learned friend, I will find the means of tendering and having this admitted. I understand very well what Your Honours are saying.  Do what you will today.  It is all in the court record the stenographic notes; I understand that you will be considering it indirectly. 

MADAM PRESIDENT: 

Try on your luck when the next witness is on the stand. 

JUDGE MUTHOGA: 

Even if the next, of course, comes and you can contradict her report with it, it will become readily admissible and we will be admitting.  We are only saying it is not admitted, it is not admissible through this witness on account of the part that cannot contradict her evidence and if you are so certain that you will do it next time, just do it, then do it that time.  Let us leave it now. 

 MS. ST‑LAURENT:  

What I have quite understood, Judge Muthoga, is that it was pointless admitting it now because it is in the court record and the witness’s statement is what it reflects in the case, and if that I have understood correctly, that's fine, because I will plead subsequently on the matter of qualification.  So I will collect my documents so I don't have to make photocopies.  The Defence has to pay for the photocopies.  So does that have to be returned unless I am promised that they will not be misplaced and by the time, the next witness comes so that I won’t have to make more photocopies? 

MADAM PRESIDENT:

Mr. Ng'arua, what about your next witness?  Who is your next witness G ‑ ‑ J
MR. NG'ARUA: 

DJK.  Yes that will be our next witness but I have not all good news today because we expected that he would be on the beechcraft on Friday, but unfortunately, they have informed us today that he will be on the beechcraft on Monday.  So I think the beachcraft arrives here on at about 3 p.m. so unfortunately, unfortunately, Madam, we can only put him up on Tuesday, Tuesday morning. 

MADAM PRESIDENT:

Okay.  It’s all right.  There is no problem because we won't be sitting until the 30th of May.  Madam Des Forges is arriving on the 30th? 

MR. NG'ARUA: 

Yes, she will be here on the 30th. 

MADAM PRESIDENT: 

And then she will be appearing in court on - - when, on 31 or 1st of June?  

MR. NG'ARUA: 

On 31st.  Actually we got in touch and she can be available on 31st May. 

MADAM PRESIDENT: 

Okay.  

MR. GUMPERT: 

Maybe June perhaps is the word used. May is not intended. 

MADAM PRESIDENT: 

But the 1st, 31 is official, 31st May is a Tuesday. 

MR. NG'ARUA:

Yes, My Lords. 

 MS. ST‑LAURENT:  

Madam President, if I have heard correctly that we are coming after the break to plead our motions because I have several motions.  I was always told once on qualification.   Secondly, I have a motion under the word “genocide” or “genocidal” which is a judicial term and it is used in her report and the book I have a motion on ministerial responsibility and I was told I could plead all those after the re‑examination, and I am ready now unless you prefer we plead another day, but everything is ready. 

MR. NG'ARUA:

My Lords we would have expected that she files these motions so that we can fully appreciate what she ‑‑ the authorities and so that also we can respond with authorities and the court can make a decision in the normal way. 

MR. GUMPERT: 

I think there might be some confusion here or perhaps the confusion is only in my mind.  My understanding was that when we discussed on the outset, it was on Monday, wasn't it that the procedure we were going to follow.  The Court ruled having heard submissions from a number 
Defence counsel and of the Prosecution as well, rather than going through a two stage process, the Court would run those two processes together and that the evidence of this witness would be heard, and that at the conclusions of the evidence there would be an opportunity for the Defence to present its arguments as to which portions of the documents have been received in their entirety, but on a provisional basis should, in fact, be held to be admissible that is to say the documents which are her book and her report.  Now, I don’t have the impressive list of the motions which my learned friends, Madam St‑Laurent has, but I certainly seek to make heard the arguments which I have on those portions of the documents. 

JUDGE SHORT: 

Mr. Gumpert, do you have any objection doing this by written motion?  We would prefer for you to do it that way and then the Defence and the Prosecution can also respond and then we will deal with the matter currently.   

MR. GUMPERT: 

Well, Your Honours, I don't think that suggestion has been made before, I don’t mean that respectfully.  I had certainly understood that it would be done orally.  I don't suppose I can really object obviously.  It is within the Court’s discretion as to how submissions made by the parties are best received, best responded to.  If the Court feels that written pleadings in this respect are necessary or preferable, then I can only comply.  My submission would be that it is going to be great deal quicker and more efficient if it can be done orally even if it can't all be dealt with today rather than have the matter hanging over us some period of time, but ultimately, that must be a matter within the Court's discretion, I accept.  My feeling is that written pleadings tend to generate more and more verbiage whereas the discipline of pleading in Court can be done beneficially. 

MADAM PRESIDENT: 

Mr. Gumpert, and Madam St‑Laurent, we would like you to file your submissions in writing.  Thank you.
MR. GUMPERT:

So be it, Your Honours.
MADAM PRESIDENT:

And then we resume on Tuesday 26 ‑‑ 24th, 24th sorry, yes 24th at 9.a.m.  Thank you 
(Court adjourned at 1105H)
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